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The pivotal issue on this appeal is whether a county
school board which has entered into a collective bargaining
agreenent with the teachers' union has the non-del egable right to

enpl oy the principal of a school, or is the action of the school



board subject to binding arbitration at the behest of the union
and a nenber seeking the position. W hold it is a non-del egable
duty of the board not subject to binding arbitration, and affirm

the trial court.

The Plaintiff-Appellee, Carter County Board of
Educati on (Board), was created pursuant to TCA 8§ 49-2-101, et
seq., and possessed all the powers and responsibilities to
operate the Carter County school systemas set forth in the
statute. Defendant-Appellant Carter County Educati onal
Associ ation (Association) represents the professional enployees
of the Board of Education pursuant to TCA 8§ 49-5-603. The Board
and the Association entered into a collective bargai ning
agreenent in June, 1992, effective fromJuly 1, 1992, to June 30,

1995, pursuant to TCA § 49-5-601, et seq.

In July, 1994, M. Ernest Rasar, superintendent of
Carter County schools, posted a notice of a vacancy for the
princi pal ship of Hanmpton H gh School in Carter County. Three
teachers in the Carter County school systemfiled applications
for the position - the Defendant-Appellant Chel e Dugger, Jeff
Al dri dge, and John Hyatt.

On or about Septenber 8, 1994, upon the recomrendati on
of Superintendent Rasar, the Board of Education elected M.
Al dridge as principal of Hanpton H gh School. M. Dugger tinely
filed a grievance challenging the action of the Board in el ecting
M. Aldridge to the principalship, alleging he had | ess seniority
and was |l ess qualified than she. M. Rasar denied the grievance
and the Board net and reaffirmed its election of M. Aldridge as

princi pal of the school.



The Association and Ms. Dugger requested final and
bi nding arbitration pursuant to the voluntary rules of the
Anmerican Arbitration Association. The Board rejected the
request. The Board was |ater infornmed by the Anmerican
Arbitration Association it would proceed with the arbitration
unl ess "stayed by court order", which precipitated this

l'itigation.

The Board of Education filed suit against the
Associ ation and Chel e Dugger seeking a declaratory judgnent
pursuant to TCA 8 29-14-102, asking the court to declare the
Board of Education had the exclusive right and duty to enploy the
princi pal of the school and such right and duty was not subject
to collective bargaining and that the duty to enploy the
princi pal of the school was a non-del egabl e duty held by the
Board of Education. The Board asked the court for injunctive
relief, including a tenporary restraining order restraining the

arbitration proceedi ng.

The court issued a tenporary restraining order and upon
the trial of the case found the issues in favor of the Board of
Education. The court filed a Menorandum Opinion & Order in
whi ch the conclusion and order of the court, as pertinent, was as
follows: "The duty of the Carter County Board of Education to
elect a principal set forth in T.C A 849-2-203(a)(1) is a non-
del egabl e duty. The nmandatory performance of that statutory duty
IS not subject to arbitration. It is a right and responsibility
"preserved' to the Board (T.C A 849-5-604(a)), and the scope of
any coll ective bargai ning agreenent cannot contain any proposal

contrary to that right. (T.C A 849-5-612(a)(3).



"The defendants, Carter County Education Association
and Chel e Dugger, are ENJO NED from seeking arbitration of the
decision of the Carter County Board of Education in its selection

of principal for Hanpton H gh School . "

The Association and Ms. Dugger have appeal ed, saying
the court was in error in holding the duty of the Board of
Education to elect a principal of the school was a non-del egabl e
duty and not subject to arbitration and also the court erred in
failing to consider the application of the Tennessee Uniform
Arbitration Act. W cannot agree, and affirmfor the reasons

her ei nafter stated.

Al'l of the rights and privileges of the professional
enpl oyees of the Board of Education, as they relate to
organi zi ng, negotiating, and collective bargaini ng agreenents,
are governed by TCA § 49-1-101, et seq. TCA 8 49-5-603
specifically gives the professional enployees "the right to self-
organi zation...through representatives of their own choosing",
etc. TCA 8 49-5-604(a), as pertinent, provides: "Those rights
and responsibilities of boards of education, superintendents and
prof essi onal enpl oyees as contained in this title [49] are not
statutorily nodified or repealed by this part.” TCA § 49-5-611
set forth a limted nunber of issues which are subject to
negoti ati ons between the Board of Education and the professional
enpl oyees' organi zation as foll ows:

Scope of negotiations.--(a)The board of education

and the recogni zed professional enployees’
organi zation shall negotiate in good faith the
foll owi ng conditions of enploynent:

(1) Sal aries or wages;

(2) Grievance procedures;
(3) Insurance;



(4) Fringe benefits, but not to include pensions
or retirenment prograns of the Tennessee consol i dated
retirement system

(5) Working Conditions;

(6) Leave;

(7) Student discipline procedures; and

(8) Payroll deduction.

(b) Nothing shall prohibit the parties from
agreeing to discuss other terns and conditions of
enpl oynent in service,_but it shall not be bad faith
as set forth in this part to refuse to negotiate on
any other ternms and conditions. Either party may file
a conplaint in a court of record of any demands to
nmeet on other ternms and conditions and have an order
of the court requiring the other party to continue to
nmeet in good faith on the required itens of this
section only. (Enphasis ours.)

TCA 8 49-5-612(a), as pertinent, provides:

(a) The scope of a nenorandum of agreenent shal
extend to all matters negotiated between the board of
education and the professional enployees'
organi zation; provided, that the scope of such
agreenent shall not include proposals contrary to:

(1) Federal or state |aw or applicable municipa

charter;

(2) Professional enployee rights defined in this
part; and

(3) Board of education rights contained in this
title.

Section (c) further provides:

(c) A board of education and a recogni zed
pr of essi onal enpl oyees' organization who enter into an
agreenent covering terns and conditions of
prof essi onal service and/or other matters of nutua
concern may include in such agreenent procedures for
final and binding arbitration of such disputes as nmay
arise involving the interpretation, application or
vi ol ati on of such agreenent.

TCA § 49-2-203(a)(1l) provides:

(a) It is the duty of the | ocal board of
education to:

(1) Elect principals, supervisors, teachers,
educati onal assistants, attendance officers, clerica
assi stants and ot her enpl oyees authorized by this
title, and to fix salaries for such authorized
positions according to the provisions of this title;

A review of the statutory provisions quoted above nakes

it clear that only the Board of Education has the right or



authority to fill the vacancy for the principal ship of Hanpton
High School. It is also made clear by the statutory provisions
that the issue of filling the principalshipis not an issue
subject to collective bargaining. And even if such an issue were
i ncluded by the nmutual consent of the parties into the collective
bar gai ni ng agreenent, it would be in direct violation of TCA

8 49-5-611(a) and § 49-5-602(a)(3). It would also be a non-

del egabl e authority not subject to binding arbitration and in
viol ation of § 49-2-203(a)(1) which confers the duty on the | ocal

board of education to elect principals, supervisors, etc.

The issue in the case at bar appears to be a case of
first inpression in this jurisdiction. W have been cited to no
cases in this jurisdiction, nor have we found any, which directly
address the issue before us. It appears, however, to be a
uni versal rule that issues within the prerogative of nanagenent
are not proper subjects for collective bargai ning or negotiation.
84 ALR 3d 242, under the subject of "Bargai nable or Negotiable
| ssues in State Public Enploynent Labor Relations” deals with a
broad variety of issues which have been held to be bargainabl e
and non-bargai nable. On page 255, "Il Ceneral limtations on
scope of bargai ning or negotiation" states:

[a] Cenerally

Per haps the single greatest, and al nost
uni versal ly recogni zed, limtation on the scope of
bar gai ni ng or negotiation by state public enpl oyees is
t he concept of managerial prerogative as it has
devel oped in the public sector. |In essence, the
concept creates a dichotony between "bargai nabl e"
i ssues, that is, those issues which affect conditions
of enploynent, and issues of "policy" which are
excl usively reserved to governnment discretion and
cannot be nade mandat ory subjects of bargai ning. The
courts in the follow ng cases have recogni zed the rule
that issues which fall within the category of
managenent prerogatives are not proper subjects of
bar gai ni ng or negotiation.



Cases from 13 states are cited which are supportive of the

hol di ng.

The chancellor filed an excell ent nmenorandum opi nion in
whi ch he quoted from and relied upon as supportive of his
hol di ng, the case of Berkshire Hills Regional School District
Committee v. Berkshire Hills Education Association, et al., 377
N. E. 2d 940 (Sup.Jud.Ct.Mass. 1978). As pertinent, he said: "The
Board cited authority in support of non-arbitrability involving a
principal, Berkshire Hlls Regional School District Conmttee v.
Berkshire Hills Education Association, et al, 377 N E. 2d 940
(1978); a supervisor of vocational progranms School Commttee of
Springfield v. Springfield Adm nistrators' Association, 628
N. E. 2d 33 (Mass. App. Ct.1994); and other cases involving teachers
(citations omtted).

"In Berkshire Hills, supra, the selection of the
princi pal was by a school conmttee upon recommendati on by the
superintendent. One Gray, who had applied, but was not
appoi nted, went through the grievance procedure the first three
steps, and then demanded arbitration, the fourth step. The
school comm ttee sought and was granted a stay of arbitration.
The trial court held that the appointnent of principal was not
properly arbitrable, notw thstanding that procedure for filing
‘every vacancy in any supervisory position or other professional
position...' was covered by the collective bargaining agreenent.
The school commttee was operating under a statute that gave it
authority to appoint school principals and to fix their
conpensation. The Suprene Judicial Court of Massachusetts agreed
with the trial court, reasoning as foll ows:

"*[We think the power to appoint a principal cones
within the area of the school conmttee's nondel egabl e,
manageri al prerogative over educational policy, which
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I's not a proper subject for collective bargaining or
arbitration. As noted by the Appeals Court, "[a]
principal is charged by GL.c. 71, 8§ 59B, with the duty
to "plan, nanage, operate and evaluate" a school's
educational program He is the senior nmanagenent

of ficer of the school and of the teaching staff of the
school, subject only to the superintendent and the
school commttee itself. He is charged with
responsibility for the day-to-day conduct of the
school's educational program (citation omtted) As

such, "it is manifest that the appointnent of a
principal {falls] within the school commttee's
excl usi ve and nondel egabl e powers."” Berkshire Hills,

etc., 377 N E. 2d at 943."

An exam nation of the statutory duties of our schoo
principals indicates they are broader than the statutory duties
of the Massachusetts school principals. TCA §8 49-2-303(a)(3)(b),
as pertinent, states:

(b) It is the duty of the principal to:

(1) Supervise the operation and managenent of the
personnel and facilities of the school or schools of
which he is principal as the |ocal board of education
shal | determ ne

(2) Assunme adm nistrative responsibility and
i nstructional |eadership under the supervision of the
superintendent and in accordance with the witten
policies of the |ocal board of education for the
pl anni ng, managenent, operation and eval uation of the
educati on program of the schools to which assigned;

(3) Submt recommendations to the |oca
superi ntendent regarding the appoi ntnent, assignhnent,
pronotion, transfer and dism ssal of all personne
assigned to the school or schools under his care;

((4)(5)(6)(A) (1-V) omtted.)

Appel I ant al so argues the chancellor erred in his
failure to consider and apply the provisions of the Tennessee
UniformArbitration Act, TCA § 29-5-301, et seq. The Appellant
raises this issue for the first tinme on appeal, which it is not
at liberty to do. Airline Construction, Inc. v. Barr, et al.
807 S.W2d 247 (Tenn. App. 1990); Atkins v. Kirkpatrick, et al.
823 S.W2d 547 (Tenn. App.1991)(; Sinpson v. Frontier Community
Credit Union, 810 S.W2d 147 (Tenn.1991). There is al so another

conpel ling reason the Tennessee Uniform Arbitration Act is not
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applicable in the case at bar - It is specifically excluded from

t he Education Professional Negotiations Act, TCA § 49-5-602.

The issues are found in favor of the Appellee. The
decree of the chancellor is affirmed and the cost of this appeal
is taxed to the Appellants. The case is remanded to the trial

court for any further, necessary proceedings.

Cifford E. Sanders, Sp.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.



